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 1.  TIME:  9:00   CASE#: MSC11-02757 
CASE NAME: NATALE VS. DUMAS 
HEARING ON MOTION TO/FOR ADJUST JUDGE CRADDICK ORDER ON 
SETTLEMENT FILED BY RICK ALAN DUMAS 
* TENTATIVE RULING: * 
 
This Motion although entitled, “Motion to Adjust Order” appears to be a motion for 
reconsideration. Defendant Dumas has stated no valid legal basis for his request.  The Order 
entered on August 31, 2017, represents the Court’s determination regarding the terms of the 
settlement when the parties appeared and argued the Motion to Enforce Settlement on 8/28/17.   
The Motion is denied. 
 

  

 2.  TIME:  9:00   CASE#: MSC13-00171 
CASE NAME: AGOURA HILLS FINANCIAL VS PVA 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT, ORDER TO ENTER 
JUDMENT, FEES FILED BY CODESSA M TERRELL 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 11/1/17 at 9:00 a.m. in Dept. 9. 

  

 3.  TIME:  9:00   CASE#: MSC13-00592 
CASE NAME: DYSZUK VS. KONOWALCHUK 
HEARING ON MOTION TO/FOR ORDER DISQUALFYING OPPOSING COUNSEL 
FILED BY THOMAS KONOWALCHUK, MICHAEL BARDY, DUNCAN KNOWLES, 
* TENTATIVE RULING: * 
 
Although Plaintiff’s response to the motion was late and should not be considered, since Mr. 
Corrinet agrees to the withdrawal, the motion is granted as essentially being stipulated to. 

  

 4.  TIME:  9:00   CASE#: MSC14-00755 
CASE NAME: RICCA VS. IOANNOU 
HEARING ON MOTION TO/FOR ENFORCE JUDGMENT FILED BY FRANK S RICCA 
JR , GEORGIA A LUJAN 
* TENTATIVE RULING: * 
 
Hearing continued to 12/6/17 at 9:00 a.m. in Dept. 9 at the request of the moving party. 
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 5.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY MARIELLE MOYER 
* TENTATIVE RULING: * 
 
Hearing continued to 12/20/17 at 9:00 a.m. in Dept. 9 by stipulation.  

  

 6.  TIME:  9:00   CASE#: MSC15-02171 
CASE NAME: ANDERSON VS CITY OF RICHMOND 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 

 Defendant’s motion for summary judgment is denied.  Triable issues exist whether the 

condition was dangerous and was created by a public employee. (See Hicks Decl., ¶ 4 and the 

other evidence cited below.) 

Plaintiff alleges she slipped on a wet floor of a community center owned and operated by 
the City of Richmond, as she was traveling to a restroom after having entered the center to 
attend an event.  She alleges a single cause of action against the City for maintaining a 
dangerous condition on public property. 

 
Defendant argues that summary judgment must be granted because plaintiff cannot 

show (1) there was a dangerous condition; (2) a City employee created it; and (3) the City had 
actual or constructive notice of it in time to have corrected it or given warning. 

 
Government Code section 835 provides:  
 

Except as provided by statute, a public entity is liable for injury 
caused by a dangerous condition of its property if the plaintiff 
establishes that the property was in a dangerous condition at the 
time of the injury, that the injury was proximately caused by the 
dangerous condition, that the dangerous condition created a 
reasonably foreseeable risk of the kind of injury which was 
incurred, and that either:   
 
(a)  A negligent or wrongful act or omission of an employee of the 
public entity within the scope of his employment created the 
dangerous condition; or   
 
(b)  The public entity had actual or constructive notice of the 
dangerous condition under Section 835.2 a sufficient time prior to 
the injury to have taken measures to protect against the 
dangerous condition. 
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Plaintiff proceeds under alternative (a). 
 
1. Dangerous condition. 
 
“’Dangerous condition’ means a condition of property that creates a substantial (as 

distinguished from a minor, trivial or insignificant) risk of injury when such property or adjacent 
property is used with due care in a manner in which it is reasonably foreseeable that it will be 
used.”  (Gov’t C. § 830 (a).) 

 
Defendant argues that the court can decide the issue of whether a dangerous condition 

existed as a matter of law if reasonable minds can come to but one conclusion.  (See Salas v. 
California Department of Transportation (2011) 198 Cal.App.4th 1058, 1070.) 

 
Plaintiff’s theory is that she slipped in residual moisture left over after a public employee, 

Raymond Hicks, cleaned up a previously spilled drink without giving any “wet floor” warning.  
She submits a declaration from Mr. Hicks which states that he was employed by defendant on 
the night of the incident and was working at the community center.  He goes on to state, “As part 
of my job duties, I undertook to clean up [a] spilled drink with a mop . . . . After mopping the 
spilled drink, I did not place a warning sign indicating that there was a wet floor.  Shortly after 
mopping the spilled drink, I witnessed a woman slip and fall at the spot of the floor where I had 
earlier mopped the spilled drink.” 

 
Defendant has not cited any authority holding that a wet floor may not constitute a 

dangerous condition of public property.   Plaintiff has presented evidence that it may.  (See 
Wong Decl., ¶ 4; Steele Decl., ¶ 3, 4.)  A reasonable trier of fact could find that the leftover 
moisture from mopping up the previous spill constituted a dangerous condition of public 
property.   
 

2. Created by public employee. 
 
The Hicks Declaration supports the conclusion that Hicks, a public employee, created 

the dangerous condition by leaving a wet floor and no “wet floor” warning. 
 
3. Actual or constructive notice. 
 
These terms are relevant only under section 835, alternative (b).  Plaintiff has proceeded 

under alternative (a).  She need not demonstrate either actual or constructive knowledge 
because she has shown there is a triable issue whether a City employee created the dangerous 
condition (the residual wetness after mopping). 

 
State v. Superior Court of San Mateo County (1968) 263 Cal.App.2d 396, 399-400 is 

distinguishable.  There, the plaintiff burned himself when he sat on hot coals buried beneath 
sand at a beach.  The State knew of prior similar incidents, but it neither created the condition 
that injured plaintiff nor knew of that condition specifically.  Under these circumstances, the court 
held that plaintiff could not establish liability under either subdivision (a) or subdivision (b) of 
section 835.  Subdivision (a) did not apply because there was “no evidence in the depositions 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   10/25/17 

 
 

- 4 - 

that the dangerous condition was created by a negligent act or omission of a state employee.”  
Subdivision (b) did not apply because “it is not enough to show that the state employees had a 
general knowledge that people do leave hot coals on public beaches. There must be some 
evidence that the employees had knowledge of the particular dangerous condition in question.”   

 
In contrast, here, subdivision (a) does apply because there is evidence that Hicks 

created the condition.  It is not necessary to proceed to subdivision (b). 
 
Rulings on Evidentiary Objections 
 
The court overrules the objections filed by the City on October 20, 2017.  The “rule that a 

trial court must liberally construe the evidence submitted in opposition to a summary judgment 
motion applies in ruling on both the admissibility of expert testimony and its sufficiency to create 
a triable issue of fact” (Garrett v. Howmedica Osteonics Corp. (2013) 214 Cal.App.4th 173, 
189.)  This ruling is no guarantee that the same expert’s opinions will be admissible at trial.   
 

  

 7.  TIME:  9:00   CASE#: MSC16-02087 
CASE NAME: RIVERA VS JULES 
HEARING ON DEMURRER TO CROSS COMPLAINT of JULES FILED BY 
NAPOLEON RIVERA 
* TENTATIVE RULING: * 
 

Cross-Defendant Napoleon Rivera’s demurrer is overruled. Cross-Defendant shall file 

and serve an answer by November 8, 2017.  

Cross-Defendant argues that Cross-Complainant Marcus Jules cannot state claims for 

contribution and indemnity because of a release that Jules signed. In order for this argument to 

prevail, Cross-Defendant must get the Court to take judicial notice of the release. (Ex. C to 

Dardine Decl.) Cross-Complainant opposes the request for judicial notice.  

Evidence Code §452(h) states that a court may take judicial notice of “[f]acts and 

propositions that are not reasonably subject to dispute and are capable of immediate and 

accurate determination by resort to sources of reasonably indisputable accuracy.” 

“Judicial notice under Evidence Code section 452, subdivision (h) is intended to cover 

facts which are not reasonably subject to dispute and are easily verified. These include, for 

example, facts which are widely accepted as established by experts and specialists in the 

natural, physical, and social sciences which can be verified by reference to treatises, 

encyclopedias, almanacs and the like or by persons learned in the subject matter. (Comment, 

Assem. Judiciary Com. accompanying enactment of Evid. Code, § 452, 29B West's Ann. Evid. 

Code (1966) pp. 351-352.)… [¶] Here, however, we have a dispute between two parties one of 

whom claims he was employed under an oral contract and one of whom claims the employment 

was pursuant to a written contract. Clearly, this dispute cannot be resolved by resorting to ‘facts 

and propositions that are not reasonably subject to dispute.’ As in this case, the ‘fact’ a contract 
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exists between the parties is frequently the subject of reasonable dispute.” (Gould v. Maryland 

Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 1145.) 

Here, Cross-Defendant wants the Court to take judicial notice of the fact that the Cross-

Complainant signed a release and to take judicial notice as to the language of that release and 

then interpret that language so bar the indemnity and contribution claims. Cross-Complainant 

argues that the scope of the release is a matter that is in dispute and the Court should not take 

judicial notice of the release. Cross-Complainant also argues that this issue should not be 

decided on a demurrer. The Court agrees and denies Cross-Defendant’s request for judicial 

notice and consequently overrules the demurrer.  

Cross-Defendant cites to Scott v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 

743, 753-755 to support his argument for judicial notice for the release. In Scott, the court took 

judicial notice of an agreement between a bank and the federal government, but there the party 

opposing judicial notice did not question the authenticity, completeness, or legal effect of the 

agreement. (Id. at 753.) Here, Cross-Complainant has indicated that he believes the release 

should not be interpreted to include a release of indemnity and contribution claims. Thus, this 

case is different from Scott. In addition, even if the Court were to conclude that it could take 

judicial notice of the release under Scott, taking judicial notice of matters under section 452 is 

discretionary, not mandatory, and here the Court would exercise its discretion to deny judicial 

notice of the release at this time.  

Finally, Cross-Defendant cites to several cases discussing releases and contract 

interpretation. While these cases may be helpful later in this case, they do not convince this 

Court that it should rule on whether or not the release bars the indemnity and contribution claims 

on a demurrer. 

 

  

 8.  TIME:  9:00   CASE#: MSC16-02087 
CASE NAME: RIVERA VS JULES 
HEARING ON MOTION TO/FOR STRIKE FILED BY NAPOLEON RIVERA 
* TENTATIVE RULING: * 
 

Cross-Defendant Napoleon Rivera’s motion to strike attorneys’ fees is denied.  

Cross-Defendant seeks to strike the prayer for relief number 3, which seeks 

“[r]easonable attorneys’ fees incurred by Cross-Complaint in defending the principal action”. 

A party can only recover attorneys’ fees when authorized by contract, statute or law. 

(Code of Civil Procedure §1033.5(a)(10); see also Code of Civil Procedure §1021.)  

Cross-Defendant seeks to strike the attorneys’ fees request because there is no basis 

for awarding such fees. In opposition, Cross-Complaint relies on Code of Civil Procedure § 

1021.6. Section 1021.6 states that a court “award attorney’s fees to a person who prevails on a 
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claim for implied indemnity if the court finds (a) that the indemnitee through the tort of the 

indemnitor has been required to act in the protection of the indemnitee’s interest by bringing an 

action against or defending an action by a third person and (b) if that indemnitor was properly 

notified of the demand to bring the action or provide the defense and did not avail itself of the 

opportunity to do so, and (c) that the trier of fact determined that the indemnitee was without 

fault in the principal case which is the basis for the action in indemnity or that the indemnitee 

had a final judgment entered in his or her favor granting a summary judgment, a nonsuit, or a 

directed verdict.” (Code Civil Procedure § 1021.6.) 

Cross-Defendant argues that the “implied indemnity” in section 1021.6 applies only to 

implied contractual indemnity and does not include equitable indemnity. In making this 

argument, Cross-Defendant must read the word “contractual” into the section 1021.6. Cross-

Defendant has not cited a case that states that section 1021.6 does not apply to equitable 

indemnity claims. However, Cross-Complainant also failed to cite a case that held section 

1021.6 does apply to equitable indemnity claims. (Cross-Complainant’s citation to Fidelity 

Mortgage Trustee Service, Inc. v. Ridgegate East Homeowners Assn. (1994) 27 Cal.App.4th 

503 was somewhat helpful in providing a general discussion of section 1021.6, but was not 

helpful in answering the issue raised by Cross-Defendant.)   

The closest published opinion that the Court could find is John Hancock Mutual Life Ins. 

Co. v. Setser (1996) 42 Cal.App.4th 1524. There, the court found that the party seeking 

attorneys’ fees under section 1021.6 “was seeking a form of implied equitable indemnity (i.e., 

total equitable indemnity) based on common law principles of ‘comparative fault.’ [Citations.]” 

(Id. at 1534.) The court then concluded that the “claim for attorney fees under section 1021.6 is 

simply a statutory incident of its successful common law claim for implied equitable indemnity.” 

(Ibid.) Here, the claim for indemnity is clearly alleged to be based on comparative fault. (Cross-

Complaint ¶5.) Thus, it appears that section 1021.6 could apply in this case and at the pleading 

stage the Court must deny the motion to strike. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-02451 
CASE NAME: FAHIMUDDIN VS. TAUBMAN CENTERS 
HEARING ON MOTION TO/FOR COMPEL PLTF'S FIRST SET OF DISCOVERY 
RESPONSES FILED BY UNIVERSAL PROTECTION SERVICE, LP 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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10.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY FAY SERVICING, LLC, CITIBANK, N.A 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendants Fay Servicing LLC 
and CitiBank, N.A., and the separate demurrer brought by defendant Ralph Partners II, LLC 
(“RP-LLC”).  Defendants’ requests for judicial notice are granted.  Defendants’ demurrers are 
sustained with leave to amend as to the Sixth Cause of Action for Quiet Title and the Seventh 
Cause of Action for declaratory relief, and are otherwise overruled.  Plaintiffs shall file any 
further amended complaint on or before November 29, 2017. 
  
 3rd C/A (RESPA – Fay).  Plaintiffs’ Third Cause of Action is for violation of the federal 
“Real Estate Settlement Procedures Act,” known as RESPA.  (12 U.S.C. § 2601, et seq.)  
Plaintiffs allege two RESPA violations within this cause of action. 
 
 In defendant Fay’s opening memorandum, defendant addresses only the first of the two 
alleged RESPA violations.  (Opening Memorandum, p. 7.)  This omission renders defendant 
Fay’s demurrer ineffectual: the Court cannot sustain a demurrer to only part of a cause of action.  
(PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.)  The Court will not consider the 
new RESPA arguments belatedly asserted in Fay’s reply memorandum, because those new 
arguments have not been fully briefed.  
 
 4th C/A (Conversion – Fay, CitiBank).  On August 4, 2017, plaintiffs voluntarily 
dismissed their Fourth Cause of Action for conversion. Accordingly, defendants’ demurrer to 
that cause of action is moot. 
 
 5th C/A (UCL – Fay, CitiBank).  Defendants argue that plaintiffs have failed to allege 
“unlawful” conduct, for purposes of the UCL cause of action.  This argument lacks merit, 
because the Court has overruled defendants’ demurrer to the RESPA cause of action.  
Defendants’ other attacks on the UCL cause of action, insofar as it is based on unlawful 
conduct, also lack merit. 
 
 6th C/A (Quiet Title – All Defendants).  Plaintiffs have failed to allege facts showing 
that the equities favor granting them quiet title relief.  In any further amended complaint, 
plaintiffs shall allege facts showing the following: (1) when and how plaintiffs received the 
December 28, 2015 default letter attached to their Complaint as Exhibit “C”, given that the letter 
was “unbeknownst” to plaintiffs “at the time” it was sent (Complaint, ¶ 20); (2) when and how 
plaintiffs first became aware that their monthly mortgage checks were not being negotiated 
(Complaint, ¶¶ 22-23); (3) how plaintiffs responded to the notice of default that they do not deny 
receiving in November or early December 2016, and the notice of trustee’s sale that they do not 
deny receiving in March 2017 (Fay RJN, Exhs. 4 and 5): (4) why plaintiffs, having allowed the 
trustee’s sale to go forward in April 2017, should now be allowed to take the foreclosed property 
back from an apparently innocent third-party purchaser. 
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 The Court finds it highly implausible that plaintiffs had not discovered the rejection of 
their monthly mortgage checks by mid-2016, yet the Complaint does not allege that any action 
was then taken by them to prevent the April 2017 foreclosure.  The first alleged action on 
plaintiffs’ part was the service of a QWR on April 24, 2017 — 13 days after the foreclosure sale.  
There are no allegations in the Complaint covering the time period from January 2016 through 
April 23, 2017, and this 15-month gap in plaintiffs’ story is something the Court finds troubling. 
 
 Also, plaintiffs’ allegation that defendant RP-LLC is not a bona fide purchaser because 
“it is a professional foreclosure investor” is an unsupported legal conclusion, and would appear 
to be more in the nature of an unjustified ad hominem attack on a lawfully operating business 
entity.  (Complaint, ¶ 63.)  Plaintiffs’ allegation that RP-LLC was “well aware of the potential that 
the foreclosure was wrongful and void” is nothing more than an artful tautology: every 
foreclosure sale, no matter how scrupulously it may have been conducted, could ‘potentially’ 
be attacked at some later date as wrongful or void.  (Ibid.)  Plaintiffs shall allege case-specific 
ultimate facts, if they can do so truthfully, supporting their assertion that defendant RP-LLC was 
not a bona fide purchaser for value. 
 
 It appears to the Court that, if title is quieted in plaintiffs’ name, defendant RP-LLC will be 
left in the position of having paid half a million dollars for a property that RP-LLC purchased at a 
duly noticed and facially valid foreclosure sale — but receiving nothing in return.  The only 
tender plaintiffs have alleged is tender of the monthly mortgage payments to defendants Fay 
and CitiBank, and not tender of the foreclosure purchase price to defendant RP-LLC.  Plaintiffs, 
on the other hand, would receive the windfall of extinguishing the deed of trust lien against their 
property, without having paid off that lien.  How is such an outcome equitable? 
 
 7th C/A (Declaratory Relief – All Defendants).  The Seventh Cause of Action for 
declaratory relief would appear to be superfluous, in light of the Sixth Cause of Action for quiet 
title.  (See, Code Civ. Proc., § 1061; General of America Ins. Co. v. Lilly (1968) 258 Cal.App.2d 
465, 470-471 [“[t]he object of the [declaratory relief] statute is to afford a new form of relief 
where needed and not to furnish a litigant with a second cause of action for the determination of 
identical issues”].)  If plaintiffs seek additional relief in the declaratory relief cause of action that 
is unavailable in the quiet title cause of action, plaintiffs shall make clear in any further 
amended complaint the nature of that additional relief. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RALPH PARTNERS II LLC 
* TENTATIVE RULING: * 
 
See Line 10. 
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12.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required.  If there is no opposition to the tentative ruling on Line 10, 
the appearances may be by CourtCall. 
 

  

13.  TIME:  9:00   CASE#: MSC17-01151 
CASE NAME: COLLINS VS. HAWARI 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY JESSICA 
MARIE COLLINS 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

  

14.  TIME:  9:00   CASE#: MSC17-01497 
CASE NAME: ASLAM MALIK VS SAEEDUR R KAHN 
HEARING ON DEMURRER TO COMPLAINT of MALIK FILED BY SAEEDUR 
REHMAN KHAN 
* TENTATIVE RULING: * 
 
Hearing dropped by Court due to filing of 1st Amended Complaint.  

  

15.  TIME:  9:00   CASE#: MSC17-01497 
CASE NAME: ASLAM MALIK VS SAEEDUR R KAHN 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFF'S 
COMPLAINT FILED BY SAEEDUR REHMAN KHAN 
* TENTATIVE RULING: * 
 
Hearing dropped by Court due to filing of 1st Amended Complaint. 
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16.  TIME:  9:00   CASE#: MSC17-01567 
CASE NAME: AVG VS. 24 HOUR 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY AVG PARTNERS I, LLC 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar by the Court due to the ruling on Defendant’s Motion to Dismiss 
Action based on Forum Non Conveniens filed 10/16/17. 

 

  

17.  TIME:  9:00   CASE#: MSN17-1657 
CASE NAME: PTN OF 619 ENTERPRISE 
HEARING ON PETITION TO/FOR APPROVAL OF TRNSFR OF STRUCTURED 
STTLMNT FILED BY 619 ENTERPRISE SOLUTIONS, LLC 
* TENTATIVE RULING: * 
 
Appearance of real party in interest Melinda Wang is required. 

ADD-ONS 

18.  TIME:  9:01   CASE#: MS17-0460 
CASE NAME: BTC/ONEX USA VS. HOTTEN 
HEARING ON DEMURRER TO U.D. COMPLAINT 
FILED BY DALE HOTTEN 
* TENTATIVE RULING: * 
 
 Defendant’s demurrer is overruled.  Defendant shall file an answer on or before Friday 
October 27, 2017.  This is a fixed date, and is not contingent on any notice of the Court’s ruling.  
The parties are reminded of the trial-setting conference already calendared for Monday 
October 30, 2017, at 9:00 a.m. 
 
 A. Availability of Demurrer. 
 
 Plaintiff asserts that the defendant in an unlawful detainer action may not bring a 
demurrer.  This argument lacks merit.  (Code Civ. Proc., § 1170 [in unlawful detainer 
proceedings “the defendant may appear and answer or demur”].  See, Friedman, Garcia & Hoy, 
CAL. PRAC. GUIDE: Landlord-Tenant (The Rutter Group 2017), ¶8:184 [“[d]emurrers to 
unlawful detainer complaints operate in much the same way as demurrers generally”].) 
  
 B. The Three-Day Notice. 
 
 Defendant’s first argument in support of his demurrer lacks merit.  The Complaint 
does not show on its face that, in plaintiff’s three-day notice, plaintiff sought more rent from 
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defendant for July 2017 than was actually due.  Defendant points to the date on which the lease 
happens to have been signed, but that is not dispositive of the issue. 
 
 Defendant remains free to raise the asserted invalidity of the three-day notice as an 
affirmative defense in his answer. 
 
 C.  The Fictitious Business Name Statutes. 
 
 Defendant’s second argument also lacks merit.  The Complaint does not show on its 
face that plaintiff entered into the subject written lease under an unregistered fictitious business 
name.  (See, Bus. & Prof. Code, § 17918.)  A copy of the lease is not attached to the Complaint, 
and was not required to be. 
 
 The names shown on the three-day notice, “Alpine Park/Hall Equities Group,” are not 
dispositive.  These names appear on a line after the words “Owner/Agent.”  The most 
reasonable interpretation of this language is that it is a shorthand reference to plaintiff, which 
has “Alpine Park” as part of its corporate name, and to plaintiff’s rental agent, which presumably 
is Hall Equities Group. 
 
 Further, the cryptic one-page website printout attached to defendant’s opening 
memorandum was not authenticated by an accompanying declaration, so that defendant has 
failed to provide the Court with an adequate factual basis for assessing the printout’s 
provenance and legal significance.  (See, Evid. Code, § 453 [party seeking judicial notice must 
provide the court with “sufficient information to enable it to take judicial notice of the matter”].)  
The printout is not dated, does not reference any particular county, and does not establish as a 
matter of law either of the following: 
 

 That plaintiff entered into the subject written lease under the name 
“Alpine Park/Hall Equities Group.” 

 

 That plaintiff has not registered the name “Alpine Park/Hall Equities Group” as a 
fictitious business name in the county where plaintiff maintains its principal place 
of business.  (See, Bus & Prof. Code, § 17915.) 

 
 Defendant remains free to raise plaintiff’s asserted non-compliance with the fictitious 
business name statutes as an affirmative defense in defendant’s answer. 
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 19.  TIME:  9:02   CASE#: MSC15-02351 
CASE NAME: LYNCH VS. WINDUS 
HEARING ON MOTION TO/FOR EX PARTE APPLICATION FOR ORDER 
CLARIFYING JDMT FILED BY MICHAEL S LYNCH, TRACY JUENEMANN 
* TENTATIVE RULING: * 
 
Appearance required. 
 
 
 

 

20.  TIME:  9:03   CASE#: MS17-0460 
CASE NAME: BTC/ONEX USA VS. HOTTEN 
HEARING ON U.D. MOTION TO STRIKE COMPLAINT 
FILED BY DALE HOTTEN 
* TENTATIVE RULING: * 
 
 Defendant’s motion to strike, filed on Friday October 20, 2017, is dropped from calendar 
as untimely.  On October 11, 2017, the Court directed plaintiff to file his responsive pleading on 
or before October 16, 2017.  If defendant had wished the Court to consider a motion to strike 
in addition to a demurrer, October 16 was the deadline for filing such a motion.  Piecemeal 
attacks on a pleading are not favored, particularly when time is of the essence as it usually is 
in unlawful detainer proceedings.   
 
 Defendant shall file an answer on or before Friday October 27, 2017.  This is a fixed 
date, and is not contingent on any notice of the Court’s ruling. 

 

 

 


